
  

 AGENDA ITEM NO. 6 
 

BRISTOL CITY COUNCIL 
 

PUBLIC RIGHTS OF WAYS AND GREENS COMMITTEE 
 

8 April 2013 
 
Report of: Commons Registration Authority 
 
Title: Application for land known as Crow Lane Open Space, Brentry, 

Bristol to be registered as a town and village green made under 
the Commons Act 2006 

 
Ward: Henbury 
 
Officer Presenting Report: Anne Nugent, Team Leader, Legal Services 
 
Contact Telephone Number: 0117 922 3424 
 
RECOMMENDATION 
 

Before arriving at a final determination of the application to register the land 
known as Crow Lane Open Space, Brentry, Bristol as a town and village 
green it is recommended that as the land is owned by the Council an 
independent inspector be appointed to confirm the officer assessment to 
reject the application on the papers. The inspector will then report back to 
the CRA with recommendations. CRA will then bring the matter back to 
PROWG.   
 
Summary 
 

This report relates to an application for land known as Crow Lane Open 
Space, Brentry, Bristol made under the Commons Act 2006 
 
The significant issues in the report are: 
 

Whether the land, the subject of the application, has been used ‘by right’ or 
‘as of right’ 
 
1. Policy 
 

• There are no specific policy implications arising from this report. 
 
2. Consultation 
 



  

• Internal 
 
Not applicable 

 
3. External 
 
 Not applicable 
 
Context  
 
4. The Council as registration authority received an application to register 

land known as Crow Lane Open Space (CLOS), Brentry, Bristol as a 
town or village green pursuant to Section 15(1) of the Commons Act 
2006 in November 2011. 

 
5. A plan of the site is shown at Appendix A to this report.  
 
6. The justification for the application was 
 

“The CLOS is of in-estimatable value to the people of Henbury.  It is used each year 
by hundreds of residents.  It forms a compact area within the residential area of 
Henbury, joining the old village of Henbury and as such forms a natural meeting 
place.  It is the only public green space in what is a very densely populated area. 
Community events that has been part of the usage of the area in the past are again 
been planned and with a development of much greater sense of community 
cohesiveness and the reduction of anti-social behaviour, both facilitated good work of 
Community Development Officers in the area, either CLOS is set to play an even 
greater role in community life. 

 
7. An objection to the registration of the application land has been received 

from the landowner, Bristol City Council (the Landowner).  
 
8. The objector’s case is that the application land was acquired as housing 

land in two conveyances.  The objector has provided a colour coded 
map of the various different pieces of land which make up the 
application land (Appendix B to this report). After acquisition 
approximately 9 acres were appropriated for education purposes (blue 
land on Objector (1b)- appendix B). Five pieces were appropriated to 
public open space (green land on Objector (1b)- appendix B). There is a 
remainder which has not been appropriated and is therefore still held as 
housing land (pink land on Objector (1b)-appendix B). The black piece is 
not owned by BCC but does seem to form part of the appropriated land. 
There is a very small piece of yellow land (on Objector (1b)- appendix 
B). 

 
  
9. In summary then there are 5 types of land 

- green land which the objector states has been appropriated to public 
open space (previously acquired as housing land);  



  

- blue land which was appropriated to education land; 
- pink land (part of the original land acquired for housing). 
- black land (no longer owned by BCC) 
- Yellow land - no representations from the Objector 

 
 
Applicant’s response 
 
10. The applicant does not agree with the Objector landowner’s 

submissions. The submissions are dealt with by the officer assessment 
(see below, paragraph 11). 

 
Assessment of evidence 
 
11. The documentary evidence submitted by the Objector has been 

assessed.   The report of CRA officer is attached as Appendix C.  
 
12. The Applicant has not disputed the authenticity of the documentary 

evidence. To that extent it is undisputed evidence. 
 
Proposal 
 
13. PROWG Committee on behalf of the Council (as statutory Commons 

Registration Authority) has a statutory duty under the Commons Act 
2006 and the regulations made thereunder to determine objectively 
whether or not the land in question should be registered as a Town or 
Village Green within the meaning of the Act.   

 
14. This application can be dealt with on the papers. Based on the officer 

assessment the public exercised their rights of recreation for the bulk of 
the land, not as trespassers, but because they had a right to do so. The 
blue education land, the yellow land and the black land is considered to 
be de minimus. Two pieces of the housing land are shown to be 
impassable. The Objector does not seem to have made submissions on 
the third piece of pink land (with the pond). The application should be 
rejected on the papers (that is without the need to assess any other 
aspect of the statutory test). 

 
15. However, before arriving at a final determination of the application to 

register the land known as Crow Lane Open Space, Brentry, Bristol as a 
town and village green it is recommended that as the land (save as to a 
small sliver – the black land on Appendix B) is owned by the Council an 
independent inspector be appointed to confirm the officer assessment to 
reject the application on the papers. The inspector will then report back 
to the CRA with recommendations. CRA will then bring the matter back 
to PROWG.  

 



  

 
Other Options Considered 
 
16. The other options considered are: 

16.1 Refer the application to an independent inspector for a public 
inquiry on all the issues; 

16.2 Reject the application on the papers. 
 

17. The referral for a full inquiry will put the Council to additional 
unnecessary expense if the application can be determined on the 
papers. 

 
18. Rejecting the application on the papers without first seeking an 

independent opinion could be considered to be unfair as the Council 
owns the land and puts the Council at risk of legal challenge.   

 
 
Risk Assessment 
 
19. The options leave the Council open to legal challenge.  In spite of the 

fact that legal challenge in cases of this nature is the exception rather 
than the norm, it must be pointed out to members that there are, 
nonetheless, legal risks associated with this decision. There could be 
questions the fairness of the proceedings.  These risks are mitigated 
against by the Council’s demonstration of a fair and transparent process 
in its determination of the application and a decision based on detailed 
consideration of the evidence.   

 
Public Sector Equality Duties 
 
20. Before making a decision, section 149 Equality Act 2010 requires that 

each decision-maker considers the need to promote equality for persons 
with the following “protected characteristics”: age, disability, gender 
reassignment, pregnancy and maternity, race, religion or belief, sex, 
sexual orientation. Each decision-maker must, therefore, have due 
regard to the need to: 

 
i) Eliminate discrimination, harassment, victimisation and any other 

conduct prohibited under the Equality Act 2010. 
 
ii)  Advance equality of opportunity between persons who share a 

relevant protected characteristic and those who do not share it. This 
involves having due regard, in particular, to the need to -- 
 
- remove or minimise disadvantage suffered by persons who share 

a relevant protected characteristic; 
 



  

- take steps to meet the needs of persons who share a relevant 
protected characteristic that are different from the needs of people 
who do not share it (in relation to disabled people, this includes, in 
particular, steps to take account of disabled persons' disabilities); 

 
- encourage persons who share a protected characteristic to 

participate in public life or in any other activity in which participation 
by such persons is disproportionately low. 

 
iii) Foster good relations between persons who share a relevant 

protected characteristic and those who do not share it. This involves 
having due regard, in particular, to the need to – 

-  tackle prejudice; and 
-  promote understanding. 

 
Legal and Resources Implications 
 
Legal  

 
25 The City Council in its capacity as Commons Registration Authority 

has responsibility under the Commons Act 2006 to determine whether 
the land or a part thereof should be registered as a green. 

 
The Law 
26 Section 15 of the Commons Act 2006 enables any person to apply to a 

Commons Registration Authority (CRA) to register land as a town or 
village where it can be shown that: 

“A significant number of inhabitants of any locality, or any neighbour within the 
locality, having indulged as of right in law sports and past times on the land for 
a period of at least 20 years” 

 
27 In addition to the above, the application must meet the test under 

Section 15(2) of the Act ie. use of land has continued “as of right” until 
at least the date of the application. 

 
28 The applicant must establish that the land in question comes entirely 

within the definition of a town or village green, in Section 15(2) of the 
Act.  The Registration Authority must consider on the balance of 
probabilities whether or not the applicants have shown that: 

a significant number of inhabitants of the locality or neighbourhood indulged in 
lawful sports and pastimes as of right on the land for a period of at least 
twenty years; and they continue to do so at the time of the application. 

 
29 In its capacity as Registration Authority the City Council has to 

consider objectively and impartially all applications to register greens 
on their merits taking account of any objections and of any other 
relevant considerations.  Wholly irrelevant considerations such as the 



  

potential use of the land in the future must be left out.  
 
“As of right”
30 User “as of right” means user without force, secrecy or permission (nec 

vi nec clam nec precario).  User as of right is sometimes referred to “as 
if by right” and must be contrasted with use “by right”.  

 
“By right” 
 
31 User “by right” means that users already have a statutory or other legal 

right to use the land for those purposes. Such users are not 
trespassers. Land is not used “as if of right” for lawful sports and 
pastimes if user is by right. If land is held on trust for the purpose of 
recreational use and enjoyment by the general public or a section of 
the public including the users of the land it has been suggested 
(although not definitively decided) that the beneficiaries of the trust are 
entitled to use the land for sports and pastimes and cannot be 
regarded as trespassers. It has also been suggested but not yet 
decided by the courts that a trust may be implied.  

 
“Appropriation” 
 
32 A local authority can only lawfully act for the purposes and in the ways 

that a particular statute permits it to act.  
 
33 Local authorities have been given powers to appropriate, or re-

allocate, land from one statutory purpose to another – see section 163 
Local Government Act 1933. 

 
34 The current provisions are those found in section 122 Local 

Government Act 1972, as amended by the Local Government, 
Planning and Land Act 1980.  The Act gives a local authority power to 
appropriate land that is no longer required for the purpose for which it 
was held immediately before the appropriation.  

 
Procedure 
 
 
35 The application has been made under Section 15(2) of the Act 2006.  

The regulations that govern the procedure are the (Commons 
Registration of Town or Village Greens) Interim Arrangements 
(England) Regulations 2007.  The Committee has recently approved a 
written procedure which provides that where the Council is the 
landowner an independent inspector will automatically be appointed to 
conduct the inquiry. Appointing an independent inspector to consider 
the representations before determination on the papers in cases where 
the Council is the landowner will address any suggestion of bias in the 



  

decision-making process. 
 
 
Legal advice provided by: Anne Nugent, Team Leader, Legal Services. 
 
36 Financial  
 
 

(a) Revenue 
  In the event of any subsequent legal challenge any costs over and 

above those normally met from existing revenue budgets can be 
met from the central contingency. 

 
(b) Capital 
  If the Land is registered as Town and Village Green, this will 

prevent any development opportunity and therefore a potential loss 
of a Capital Receipt. 
 

Financial advice (Revenue) from Tony Whitlock, Corporate Finance 
Financial advice (Capital) from Jon Clayton, Corporate Finance. 

 
Land 
 
37 There are no policy implications arising from this report. 
 
 
 
Appendices 
 
Appendix A– Map of Application Land 
Appendix B – Colour-coded Objector map  
Appendix C– Officer assessment of Evidence  
 
 
Local Government (Access to Information ) Act 1985 
Background Papers:  
 
Application papers/ statement of objections/ response available at City Hall, 
College Green. 
 
Section 15 Commons Act 2006  
 
Commons (Registration of Town or Village Greens) (Interim Arrangements) 
(England) Regulations 2007  
 
 
25 March 2013 
JD5.474 



APPENDIX (6) A



APPENDIX (6) B



ASSESSMENT OF EVIDENCE – CROW LANE OPEN SPACE (CLOS)  

APPENDIX (6) C

 
 
Applicants’ evidence 
 

1. Application dated 10 November 2011 made on the basis that the Crow Lane Open 
Space  (“the application land”) has been used by a significant number of inhabitants 
of Henbury as of right for lawful sports and pastimes for a period of at least 20 years 
under Section 15(2) of the Commons Act 2006.   

 
2. The Applicant has provided as, item 2, in support of the application a “Justification” 

of the historical, social, environmental, ecological importance of the land registering it 
as a Town or Village Green.  In conclusion the Justification says it is  

 
“The CLOS is of in-estimatable value to the people of Henbury.  It is used each year 
by hundreds of residents.  It forms a compact area within the residential area of 
Henbury, joining the old village of Henbury and as such forms a natural meeting 
place.  It is the only public green space in what is a very densely populated area. 
Community events that has been part of the usage of the area in the past are again 
been planned and with a development of much greater sense of community 
cohesiveness and the reduction of anti-social behaviour, both facilitated good work of 
Community Development Officers in the area, either CLOS is set to play an even 
greater role in community life. 

 
We submit that the CLOS meets the statutory criteria  laid out in the Commons Act 
2006 for the registration as a Town or Village Green by virtue of the type of pastimes 
that are pursued by a significant number of the inhabitants of the locality of Henbury 
as of right for a period exceeding 20 years without interruption up to the date of this 
application on the land known as CLOS”. 

 
3. In support of the application the Council have provided 44 pro forma witness 

statements and four evidence questionnaires together with photographic evidence 
and plans.   

 
 
Objectors’ evidence 
 

4. The landowner, Bristol City Council, (“the Objector”), submits the application land 
comprises Crow Lane Open Space, and Henbury Conversation Area and part of 
Henbury Housing Estate.   

 
5. For ease of reference the documents from the Objector are referred to as “Objectors 

enclosure”. The Objector has provided a plan, Objectors enclosure 1(b) with 
different areas of the application coloured green ( “the green land” ), pink ( “the pink 
land), blue ( “the blue land”),  yellow ( “the yellow land”) and hatched black ( “the 
hatched black land”) The Objector says the application land is fully within the 
ownership of the Council, other than the hatched black land.   

 
7. The Objector has referred to the application land as “Housing Land” and “Education 

land”. 
 

 
Acquisitions  
 
6.  The Objector says that the application land was acquired by way of two acquisitions.
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First acquisition  - “Housing Land” 
 
8.     8 February 1950 -  Purchase of 193.561 acres from the PRs of NFEG Sampson under 

powers conferred by “The Bristol (Henbury No. 1) Housing Confirmation Order 1948 and 
Housing Act 1936 all have the power of statutory or otherwise enabling them in that behalf” 
This land forms the vast majority of the site.  

 
9.     The Objector says that the site was acquired for the purposes of the Housing Act 1936 

and subsequently held for the purposes of successive Housing Acts, through to the 
Housing Act 1985. 

 
Second acquisition –  “Education land” 
 
10. 7 November 1951, 25.281 acres acquired by virtue of the “City and County of Bristol 

(Henbury No. 1) Compulsory Purchase Order 1947” for the purpose of Part V of 
Housing Act 1936 from PRs of AA Lesley – Langfield (deceased). 

 
Appropriations 
 

11.  The Objector states the application land has been subject to following 
appropriations: 

 
(i)   8.12.1954. 9.18 acres of land situated at the rear of Station Road, 

Henbury was appropriated for education purposes. Objectors enclosure 
4(i) Terrier card B13/11 states the land was appropriated by the Education 
Committee from the Housing Committee for £2510 for the erection of a 
(Henbury Court) Primary School .  Ministerial approval was received on the 
19 August 1954 and 8 December 1954. (blue land) 

 
     (ii)  1.4.1963 - 22.65 acres of land between Crow Lane and Tormarton 

Crescent (including Hazel Brook) appropriated to public open space 
purposes.  Objectors enclosure 4 (ii) a) Terrier card B14/8 states it was 
appropriated for public open space for £12,539.Ministerial approval was 
given on the 25 May 1964. (green land) 

 
(iii)   13.6.1969 - 2.1 acres of land at Crow Lane appropriates to public open                

space purposes. Objectors enclosure 4 (ii) b) Terrier card B14-14 states 
it was appropriated for public open space for £5000.Ministerial approval 
on 13 August 1969. (green land ) 

 
(iv)  16.6.1969 - 0.4 acres at Bickerton Close appropriated for public open 

space purposes.  Objectors enclosure 4 (ii) c) Terrier card B14-13 
states  it was appropriated for public open space for £2000.  Ministerial 
approval was given on the 16 June 1969. (green land) 

 
 (v)  4.10.1973 – 10.4 acres of land at Henbury (including land in the 

Henbury Conservation Area) was appropriated for public open space 
purposes.  Objectors enclosure 4 (ii) d) Terrier card C14/13 obtained for 
public open space for £21000. Department of the Environment approval 
given on the 4 October 1973. (green land)  
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(vi) 30.4.10 –  0.19017 hectares of land at Henbury Open Space 
appropriated to public open space purposes. Objectors enclosure 4 
(ii) e)  The delegation dated 16 April 2010 approves the appropriation 
of the land surplus to requirements of the Service Director for Landlord 
Services used for housing purposes (including open space) under Part 
II of the Housing Act 1985 for the purposes of providing public open 
space in accordance with the Open Spaces Act 1906 Section 10, to be 
managed by the Service Director for the Environmental and Leisure 
Services.  The appropriations took place under Section 122 of the 
Local Government Act 1972 (green land) 

 
12. It is contended by the Objector that by reason of the above appropriations (i) to (vi),  

these areas were appropriated to public open space purposes and that part of the 
application must fail . To support this it says that the consequences of appropriation 
are, where a local authority holds land for use as public open space, use of the land 
by the public for the purposes of recreation will be taken to be referable to the 
exercise of the right conferred on the public by the manner in which the land is held.    
The Objector submits that a member of the public who exercises such a right is not a 
trespasser even though he has no formal property right vested in him permitting him 
to be on the land.  He is a licensee and in using the land, members of the public are 
implied statutory licensees.   

 
13. The Objector, relying on Hall v Beckenham Corpn  [1949][1 KB 716 at 728 per Finnemore 

J), states that it is obliged to permit members of the public who wish to use the 
application land, to use it for recreation, but only by licence. 

 
14. Further, Objector argues that use “as of right “as required under Section 15(2) of The 

Commons Act 2006 is to be distinguished from use ‘by right ‘ where the use is 
pursuant to a right that already exists : “Given that the Council were obliged to permit 
recreational user, there is a reasonable alternative explanation for the user claimed by the 
Applicant in this case”. 

 
15. The Objector has requested that the CRA consider whether the use of the land has 

been used as “of right” and in particular as to whether the use has been pursuant to 
statutory authority, as a preliminary issue.  It considers that the matter should be 
determined without reference to oral evidence on the grounds of speed and cost.  

 
Applicants’ response to Council objections 
 
 
16. The Applicants responded to the Objection on 24 July 2012 and in summary state: 
 

(i) As regards Objectors submission that ‘if land has been appropriated 
by the Council for open space purposes, it cannot qualify for registration 
as a TVG’.   The Applicants say that the judgment states “the 
facility to apply for registration of TVG applies to all land, including 
Crown  land.  In practice many owners of such land are public 
authorities with an array of obligations to the public.  That does 
not render them immune from such applications”. The Applicants’ 
rely on R (Oxford and Bucks Mental Health (NHS)) –v- Oxford City 
Council 2010.   
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(ii) it does not appear that the application land has been appropriated 
by the Objector under the Open Spaces Act 1906. The Applicants 
submit that the Objector cannot claim it is not bound by any such 
argument  therefore the use of the CLOS public space can 
reasonably be claimed to be “as of right”.  The applicants also 
submit that the fact that the Council has declared its intention to 
break its trust by selling the CLOS for housing development calls 
into question its original appropriation. 

 
(iii) On the significance of the term “as of right” in contrast  with “by 

right” , seek  they rely on R (Beresford) –v- Sunderland County 
Council. 

 
(iv) Regarding the erection of signs, the Applicants further rely on 

R(Lewis) –v- Redcar and Cleveland Borough Council 2008 and 
Cumbernault and Kilsyta District Council –v- Dallaraland (Cumbernault) 
Limited 1992.   

 
(v) The Applicants dispute that the objector can rely on R (Barkas) –v- 

North Yorkshire County Council 2011 for the following reasons: 
 

(a) there is no evidence that the consent of the Secretary of State 
was ever obtained for the provision of recreational ground in 
association with the residential accommodation provided. 

(b) the circumstances in this case are very different from those 
applied in the Barkas  

(c) the land in the Barkas case was not held as housing land. 
(d) the Housing land which the Objector has asserted to have been 

appropriated for recreation land would not have been necessary 
had the land been the subject of granted consent from the 
secretary of State for use as recreation land. 

 
(vi)  As regards the Education land the Applicants consider that the 

objector cannot rely on R (Newhaven Port and Properties Limited) –v- 
East Sussex County Council because there is no clear parallel 
between the two cases. The Applicants submit that the difference 
in the Newhaven case and the application land does not provide 
valid judicial authority for consideration of the circumstance 
applicable to the objectors’ case. The Applicants also argue that 
Section 14 of the Education Act 1996 does not prevent the land 
being registered as a town or village green .   
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THE LEGAL BASIS FOR DETERMINATION OF AN APPLICATION  

UNDER SECTION 15 OF THE COMMONS ACT 2006 
 
17. Section 15(1) provides that: 

Any person may apply to the commons registration authority to register land to which 

this Part applies as a town or village green in a case where subsection (2), (3) or (4) 

applies. 

 Subsection (2) applies where- 

(a) A significant number of the inhabitants of any locality, or of any 
neighbourhood within the locality, have indulged as of right in lawful sports 
and pastimes on the land for a period of at least 20 years; and 

(b) They continue to do so at the time of the application. 
 

18. The burden of proof lies on the Applicant to demonstrate that the statutory criteria 
area satisfied.  The standard of proof is the civil one - that is "on the balance of 
probabilities" or, put simply, that it is more likely than not. 

 
19. That if the user by local inhabitants for at least 20 years were of such amount and in 

such manner as would reasonably be regarded as the assertion of a public right so 
that it was reasonable to expect the landowner to resist or restrict the use if he 
wished to avoid the possibility of registration, the landowner would be taken to have 
acquiesced in it, unless he could show that one of the three vitiating circumstances 
applied (i.e. nec vi, nec clam and nec precario).  

 
 
20. The use has to be "as of right", often described as "as if of right".  As was discussed 

in the Regina v. City of Sunderland (Respondents) ex parte Beresford 2003 UKHL 60 ( 
“Beresford”)  (but not finally determined), if the use is pursuant to a statutory right of 
public recreation then it has generally become accepted that the use is "by right" and 
not "as of right".  Such a right of public recreation arises under for example section 
164 of the Public Health Act 1875 and sections 9 and 10 of the Open Spaces Act 
1906.  Section 164 applies to any land, whatever its use at the time of purchase.  
Section 9 however applies to land that is open space at the time of acquisition.  The 
relevant provisions currently provide as follows: 

 
Public Health Act 1875 

164. Urban authority may provide places of public recreation.  Any local 
authority may purchase or take on lease lay out plant improve and 
maintain lands for the purpose of being used as public walks or pleasure 
grounds, and may support or contribute to the support of public walks or 
pleasure grounds provided by any person whomsoever. 

 
Open Spaces Act 1906 
 9 Power of local authority to acquire open space or burial ground a 

local authority may, subject to the provisions of this Act, - 
 (a) acquire by agreement and for valuable or nominal 

consideration by way of payment in gross, or of rent, or otherwise, or 
without any consideration, the freehold of, or any term of years or other 
limited estate or interest in, or any right or easement in or over, any 
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open space or burial ground, whether situate within the district of the 
local authority or not; and  

 (b)      undertake the entire or partial care, management, and control of 
any such open space or burial ground, whether any interest in the soil 
is transferred to the local authority or not; and  

 (c) for the purposes aforesaid, make any agreement with any person 
authorised by this Act or otherwise to convey or to agree with reference 
to any open space or burial ground, or with any other persons 
interested therein. 

 

10 Maintenance of open spaces and burial grounds by local authority. A 
local authority who have acquired any estate or interest in or control 
over any open space or burial ground under this Act shall, subject to 
any conditions under which the estate, interest, or control was so 
acquired—  

(a)hold and administer the open space or burial ground in trust to 
allow, and with a view to, the enjoyment thereof by the public as an 
open space within the meaning of this Act and under proper control 
and regulation and for no other purpose: and (b)maintain and keep the 
open space or burial ground in a good and decent state.

 
 

21. Open Space is defined by section 20 of the 1906 Act means any land, whether 
inclosed or not, on which there are no buildings or of which not more than one-
twentieth part is covered with buildings, and the whole or the remainder of which is 
laid out as a garden or is used for purposes of recreation, or lies waste and 
unoccupied.   

 
22. The approach of the House of Lords to the "by right" issue has recently been 

considered by the Court of Appeal in Barkas v North Yorkshire  County Council and 
Scarborough Borough Council [2012] EWCA Civ 1373.  In that case the field in 
question was laid out and maintained by the UDC as a recreation ground under 
section 80(1) of the Housing Act 1936, which provided in part: 

“The powers of a local authority under this Part of this Act to provide housing 
accommodation, shall include a power to provide and maintain with the consent of 
the Minister and, if desired, jointly with any other person, in connection with any such 
housing accommodation, any building adapted for use as a shop, any recreation 
grounds, or other buildings or land which in the opinion of the Minister will serve a 
beneficial purpose in connection with the requirements of the persons for whom the 
housing accommodation is provided" 
 

23. This provision was replaced to similar effect by section 12(1) of the Housing Act 
1985, which was in force during the relevant 20 year period in that case.  In Barkas 
The Court of Appeal held9. 
(1) Land held and used for recreational purposes pursuant to section 10 of the Open 

Spaces Act 1906 is held on trust for that purpose and thus its use for that 
purpose was not "as of right" but "by right". 

(2) There was no sensible reason for drawing a distinction between land held under 
section 10 and land that has been appropriated for recreational purposes under 
some other enactment. 

                                            
9 See in particular [2012] EWCA Civ 1373 at paragraphs [29] - [35]. 
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(3) There was no practical distinction between land that is initially acquired for open 
space purposes and land that has been appropriated for open space purposes 
from some other use. 

 
 
24. In Barkas the Court of Appeal was uneasy about the conclusion of the House of 

Lords in Beresford but recognised that they were bound by it - it was difficult to 
understand, the Court held, why there had not been considered to be an 
"appropriation" for recreational purposes in that case.  However, the decision turned 
very much on its own facts and the House of Lords deliberately left open the wider 
issue of when will user by the inhabitants of a locality be pursuant to a statutory right 
to do so and not as of right.10 

 
25. On the facts in Barkas, while the UDC was not under any obligation to lay out the 

land as a recreation ground, the enabling enactment expressly gave it power, with 
the consent of the Minister, to provide a recreation ground in connection with the 
housing.  With the Minister's consent having been obtained, and the Field having 
been laid out and thereafter maintained as a recreation ground under the statutory 
powers, it would be wholly unreal to conclude that the Field had not been 
"appropriated for the purpose of public recreation" in the sense in which Lord Walker 
referred to "Appropriation" in paragraph 87 of his opinion in Beresford.11 

 
26. The distinction between user pursuant to a statutory right and user as of right was 

expressly recognised in Beresford and there is no suggestion in Lewis v Redcar that 
Beresford was wrongly decided. 

 
 

27. Even though the records ie the terrier cards referred to by the Objector, do not refer 
expressly to the Open Spaces Act 1906 or to Housing Act 1936 , the obiter approach 
in Beresford would indicate that such express references are not necessary.  
Further, Lord Walker (at [87]) indicated that if the land had been appropriated for the 
purposes of public recreation and even if not held on trust in the strict sense that 
would defeat a claim for the use being “as of right” as it would be very difficult to 
regard the users in that case as trespassers.  That approach has been expressly 
followed by the Court of Appeals in Barkas. 

 
28. As regards the erection of signs, the Objector has not sought to rely on signage in 

it’s Objections. 
 
29. In this case the land was being used, as I understand it, as open space and was in a 

condition to be so used.  There is clear evidence, as detailed above, that the vast 
majority of the Application land has been appropriated for public open space use.  
The definition of open space in section 20 of the Open Spaces Act 1906 is very 
broad an I see no reason why the application land should not properly be considered 
to fall within that definition based on the Application and supporting evidence.   

 
 
Conclusion  

 
30. I consider this is clear from the documentary evidence that the green land  (the 

Housing land) has been properly appropriated to public open space. On the basis of 
the obiter approach in Beresford, which has now been followed by the Court of 

 
10  [2012] EWCA Civ 1373 at paragraph [37] 
11  [2012] EWCA Civ 1373 at paragraph [38]. 
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Appeal in Barkas, the local residents were entitled to use that land as it had been 
appropriated for that purpose.  In the absence of an appropriation of the land for 
another purpose, the local authority was under a duty to allow use of, at the least, 
nearly all of the land for recreational purposes by the public.  Barkas has confirmed 
that such use is “by right” and cannot satisfy the requirement under section 15 of the 
Commons Act that the use be “as of right”. 

 
31. The blue land (the Education land) is held for education purposes. There is a 

question over whether or not education land can be registered as a town and village 
green and the decision in the Court of Appeal in Newhaven is shortly awaited. 
However in this case the blue land is de minimis to the application.   

 
32. I consider the photographs provided by the Council for two areas of pink land, land 

at rear 68-76 Marimon Crescent  and land between Modecombe Grove/ Lowlis Close 
are evidence that the land is inaccessible to the Application land or overgrown.  
However, for the other area of pink land, a small area to the north east of Henbury 
Court Primary School, and to the west and north of “the pond”, the Objector has not 
provided any clear evidence either of ownership or subsequent appropriation. 
Without further clarity from the Objector it is difficult to comment upon this area of 
land. 

 
33. The Objector makes little reference to the yellow land. However from the 

Objector’s enclosure 1(b) this has been marked as ‘CD- Highway Asset 
Management’. It is therefore taken to be highway land, and although it might be 
possible to register such land as a town and village green this land is de minimis to 
the application. 

 
34.  The hatched black land is not owned by the Council. It might be possible to 

register such land as a town and village green, however,  this land is de minimis to 
the application. 

 
 
35. Accordingly, it is my view on the information and representations before me, the 

Application to register Crow Lane open space as a village green under section 15(2) 
of the Commons Act should, save as to further submissions on one piece of the pink 
land, be refused.   

 
18 March 2013 
JD5.474 
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